Waiver and Authorization
I hereby authorize the Office of the Governor or his staff to solicit information and records
pertaining to me from any or all of the following sources:
1. My present employer.
2. My previous employers.
3. Any school, college, university, or other educational institution that I attended.
4. Any place of business.
5. Any governmental agency or political subdivision.
6. The Wisconsin Department of Revenue.
I further authorize any recipient of a request for information from the Governor or his staff
to provide any such information as may be necessary to consider my application.

Signature:

_____________________________

Date: ______________________

Printed name: ___________________________

Notice of Disclosure
I acknowledge and understand that my application and its attachments will become public
records once they are submitted to the Office of the Governor. I further acknowledge and
understand that, while state law provides limited confidentiality protections, most of my
application and its attachments are subject to disclosure to the general public under the
Public Records Law.

Signature:

_____________________________

Date: ______________________
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Affidavit
I, ___________________________________, do sear that the information provided in this
application is, to the best of my knowledge, true and accurate.

Signature:

_____________________________

Date: ______________________

Sworn and subscribed to before me
this ____ day of ______________, 201__

_____________________________________
Notary Public, State of Wisconsin
My commission: _____________________
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Kristine A. Snow
Section 10: Question 40
Court of Appeals Application

Why do I want to serve the people of Wisconsin as a Court of Appeals Judge?
I want to serve the people of Wisconsin as a judge at the Wisconsin Court of Appeals because it
is a litigant’s last chance for justice. In my practice, clients often stress the importance of “justice.”
They are often disillusioned by our legal system. I have seen that citizens believe that justice is carried
out when their voices are heard. Citizens expect that our judges interpret the law fairly; yet our trial
judges and court commissioners are not infallible. Circuit judges are required to make daily decisions on
important issues in the moment, often without reference to the current legal precedents or in the face
of conflicting legal precedent. When an argument is fully briefed, such as on summary judgment, each
judge has his or her own interpretations of the law, and experiences and biases are brought to each
case. Many of our state’s counties have a single judge, which provides even less opportunity for
discussion and collaboration about important legal issues facing our citizens in circuit court.
Through appeals, litigants are assured that arguments have been adequately argued, and
reviewed--in other words, that justice is done. Appeals afford the opportunity for courts to review and
correct errors. For three judge panel cases, the litigants benefit from the decision making process itself,
which requires discussion and collaboration from the three judges. The variety of experience I have
gained throughout my career by representing clients in circuit court, along with my research and writing
skills, are best put to use at the appellate level.
At the beginning of my legal career I had the good fortune of being selected as a judicial clerk in
the District II Court of Appeals. The judges in that district addressed each case with care and
consideration, which often resulted in unanimous decisions despite their philosophical differences.
When dissent occurred, the argument was respectful and thoughtful. The research, writing, analysis and
argument skills that I learned there provided the foundation for my successful 22 years in private
practice representing the citizens of our state.
The Court of Appeals is especially important for our criminal cases. The majority of my career
has been as a civil lawyer, but both firms where I worked had substantial criminal defense practices. I
have also represented victims of domestic abuse in my family practice. I often discussed and
collaborated with the criminal defense attorneys at both firms about the constitutional rights at stake
for our clients, and the checks and balances that an adequate defense provides in our criminal justice
system. The courts must balance the interests of the State in protecting its citizens and the victims of
crimes with the important constitutional rights that form the basis of our great nation and state.
With my broad experience in many areas of law, I would strive to be a judge that provides
assurance to the citizens and corporations that do business in Wisconsin that their voices matter in our
legal system and that justice is done in their particular case.
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Kristine A. Snow
Section 10: Question 40
Court of Appeals Application
Which case in the past 25 years by the Wisconsin Supreme Court or U.S. Supreme court do I believe has
had the greatest positive impact on the people of Wisconsin or our democracy?
The U.S. Supreme Court case of Obergefell v. Hodges, 135 S. Ct. 1732 (U.S. 2015) was a
watershed moment providing national recognition of the constitutional right for homosexuals to marry.
The Supreme Court provided the uniformity that the federal and state legislatures would not, and struck
down states’ bans on same sex marriage as a violation of the Constitution’s Fourteenth Amendment due
process and equal protection clauses.
I spent my youth living in a small town which was very intolerant of homosexuals, spent my
college and early legal career in Madison during the height of the AIDS crisis, and have now returned to
practicing in a small town. During my early career in Madison, I saw my homosexual colleagues and
friends struggle with not only social acceptance, but also to overcome the legal obstacles against fair
treatment on the basis of sexual orientation. At that time, virtually the only legal protection offered to
homosexuals in Wisconsin statewide was Wisconsin’s Fair Employment Law. Wisconsin was one of the
few states nationally which included sexual orientation as a protected class. That law, however, did not
ensure that society treated homosexuals as equals outside (or even inside) the workplace.
My return to small town living in 2007 coincided with a change in the focus of my practice to
provide legal services to individuals regarding the laws as they affect their daily lives. While societal
norms have evolved and there is more acceptance, there still is opposition to homosexual rights. The
people that I serve often never see the inside of a courtroom, but our laws affect them daily; such as in
their family relationships for custody and placement, inheritance laws, benefits offered access to
medical information or school information for their children and partners, and filing taxes. In response
to these concerns and how they were denied to same-sex partners, Wisconsin’s Domestic Partnership
Act was passed in 2009. The passage of the WDPA, however, was only a partial, second-class solution.
My homosexual clients and friends still faced problems with the legal relationship with their children,
visitation and property division if the relationship with their partner dissolved, and inheritance issues.
These issues were further exacerbated with the legalization of gay marriage in other states, while
Wisconsin’s laws were not fully adapted to recognize those marriages. And while the State of Wisconsin
extended health insurance and other employment benefits to domestic partners, private employers and
insurance companies were reluctant to expand coverage, especially in light of rising health care costs.
The legislature in Wisconsin and the previous administration were openly reluctant, if not hostile, to
further expand laws and provide equality to our homosexual citizens and their families.
Recognition that same-sex couples have the constitutional right to marry in all jurisdictions does
not begin to solve all of the issues facing homosexuals and their families, but will lead the way and
provide important guidance and leadership to the legislatures, courts and the public in the future.
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Kristine A. Snow
Section 10: Question 40
Court of Appeals Application
Judges that I admire.
Picking two to three judges to admire is impossible, as my career started and was influenced by
all four judges of the Wisconsin District II Court of Appeals, where I was employed as a judicial clerk from
1992 to 1994. Therefore I will consider Judge Daniel Anderson, Judge Neal Nettesheim, Judge Harry
“Spike” Snyder and Judge Richard Brown collectively. They all have inspired me to work at my practice
to be the best lawyer that I can be and ultimately aspire to become an appellate judge myself.
What stands out to me is the respect that these judges had for one another, and myself, despite
their differing judicial philosophies. If I was assigned an opinion to draft, and my research subsequent to
the decision conference led to a different conclusion, the judges listened to my concerns, reviewed my
research and engaged in discussion with me, even though I was just a clerk. Instead of providing
roadblocks through dissention, differences of perspective between these four judges provided
opportunities to make opinions better by taking into account and respecting each position taken.
Ultimately that resulted in better opinions. Most of the cases before that court resulted in unanimous
decisions because the judges listened to one another, examined the law, and reached consensus.
At the trial court level, I have had the good fortune of practicing before Hon. Guy Dutcher in
Waushara County. Judge Dutcher is prepared and has read the pleadings and briefs prior to hearing. As
a result of his preparation, even when Judge Dutcher has ruled against my clients, he is typically careful
to explain his ruling. While my clients may not agree with the result, they most often walk away
understanding why Judge Dutcher ruled the way that he did. This is especially important because of the
small size of the county. Judge Dutcher’s experience growing up in Waushara County, serving as the
Waushara County District Attorney, and now his long tenure as circuit judge, means that he is often
familiar with some litigants. Each time he has acted on my cases, he treats those serial participants with
the same consideration as someone that has never been in his courtroom. That creates more
satisfaction with the citizens of Waushara County.
Finally, I admire Justice Shirley Abrahamson. As the first woman justice on the Wisconsin
Supreme Court, she provided inspiration as I grew up to be a lawyer and now, judge. The five other
women who currently serve on the Wisconsin Supreme Court undoubtedly have benefitted by her
example that women can be electable and effective jurists. While in my last semester of law school, I
took Justice Abrahamson’s class for students who had obtained judicial clerkships following graduation.
She was a true teacher. One aspect that stood out to me was her philosophy that a well-crafted
dissenting opinion serves an important function by pointing out weaknesses in the lead opinion, which
in turn the lead opinion writer must address. The ultimate result is a better opinion overall.
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Section 10: Question 40
Court of Appeals Application

Proper role of a Court of Appeals judge.
The Wisconsin Court of Appeals is considered an “error correcting” court. As such, the vast
majority of the cases that it addresses are reviews of trial court decisions to ensure that the court applied
the correct law. A circuit court judge is expected to apply the precedents established through published
Court of Appeals cases and Supreme Court cases and review the persuasive authority of recent
unpublished decisions.
An important initial determination that the Court of Appeals must make in deciding any case is
determining the proper standard of review. For litigants, the standard of review is often overlooked and
inadequately briefed. Yet the standard of review sets the stage for determining whether an independent
review of the law is available, if the Court of Appeals is required to give deference to the trial judge’s
determinations of the facts or the jury’s verdict, or whether the issues on appeal present a mixed question
of law and fact. The role of the Court of Appeals judge is not to substitute his or her view of the factual
determinations made at the trial court level, but to ensure that the proper law is applied to the facts
determined by the circuit court, or whether there is any credible evidence to support the jury’s verdict.
Another important role of the Court of Appeals judge is to determine whether there is sufficient
clarity in the law to render a decision, or whether the case should be certified to the Wisconsin Supreme
Court. Certifications occur infrequently at the Court of Appeals. But a Court of Appeals Judge must be
cognizant that it is the Wisconsin Supreme Court’s function to address significant issues regarding
extending or setting policy precedents for the State of Wisconsin, or clarifying inconsistencies between
Court of Appeals decisions.
Even though the Court of Appeals is intended to be “error correcting” and not a policy setting
court, the Court of Appeals is often the court of last resort for the majority of our appellate litigants. This
is especially true for criminal defendants. There will be many times where a Court of Appeals judge is
required to extend precedent to new factual situations, examine other jurisdiction’s treatment of similar
issues, and apply analysis to Constitutional issues. In those cases where there is judicial precedent in a
published Court of Appeals case or Supreme Court case that applies squarely to the issue presented, it is
not the role of the Court of Appeals judge to substitute her own judgment, even if she disagrees with the
policy behind the precedent.
Timeliness of rendering opinions is also an important consideration for a Court of Appeals judge.
A judge must be aware that the parties to any case have likely spent a year or more at the circuit court
level before they even arrive at the Court of Appeals. Balancing the interests of timeliness against the
thorough consideration of the issues is an important aspect of justice at the appellate level.
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Writing Sample 1
Excerpts of Supreme Court Appellant’s Brief
Statement of the Case and Argument Sections
Affeldt v. Green Lake County
2009 AP 2315
Opinion reported at: 2011 wi 56 (2011)

STATEMENT OF THE CASE
Plaintiffs own two farms in the Town of Green Lake,
Green Lake County. County Highway B (“CTH B”) in Green
Lake Township runs east to west along the farms’ common
boundary. 1 [R14,¶4] W. Allan and Joyce Affeldt’s family
farm lies on the north side of CTH B. [R13,¶2] W. Allan
Affeldts’ family built their farmhouse in the early 1920's. [R
13,¶2] Their son David purchased his farm on the south side
of the road in 2005. [R14,¶4]
In January 2008 Green Lake County (“County”)
officials informed David of its intent to remove fences and
trees from along the sides of CTH B during road construction.2
[R1,¶7;R14,¶10] The Affeldts repeatedly objected to removal
, contending the trees and fences on their properties were not
within the County’s right of way. [R1,¶8] Affeldts filed this
declaratory judgment action to determine the width of the
right-of-way for the highway. [R1] The complaint also
contended that removal of the trees would be an
unconstitutional “taking”. [R1,¶10]

1

CTH B to the west of the Affeldts’ property lies in the Town of Marquette,
and is not subject to this lawsuit.

2

Allan and Joyce Affeldt were never provided written notice by County of
its intent to remove the fence lines or trees on the north side of CTH B.
[R15,¶7;R13, ¶14] It was not until after this action was started by the
Affeldts that David was provided written notice by the County.
[R15,¶11]

1

Plaintiffs’ motions for temporary restraining orders and
temporary injunction were denied. [R3,R4,R5] The County
proceeded with the removal of the trees. [R15,¶9] Prior to
the removal, both the Affeldts (Dennis Steinkraus, MSA) and
Green Lake County (Jason Ingram, Ayers and Associates)
obtained surveys. [R17;R11, Affidavit of Jason Ingram]
Joyce Affeldt and the County’s surveyor also reviewed
historical town and county records.
By lack of argument otherwise, Green Lake County
conceded that the Affeldts stated a claim for relief. The
County contended that pursuant to Wis. Stats. §82.31(2) 3 ,
unrecorded highways used for more than 10 years are
presumed to be four rods wide4 and that the undisputed facts
support this presumption. The Affeldts agreed that pursuant
to this statute, a municipality is entitled to a presumption that
such a road is four rods wide if it worked the highway for a
period of at least ten years (which is undisputed).
However, the Affeldts argued that even though the
presumption arose, it was rebuttable. The Affeldts produced
evidence that the road had been created by user as far back as
the 1800's, that the road had not been maintained by the County
its full four rod width [R13,¶9-13; R14,¶5-9; R15,¶4-8] and
that ancient fence lines, tree lines and other encroachments lied
within the four rods asserted by the county. The Affeldts
argued this evidence was sufficient to rebut the presumption
under Threlfall v. Town of Muscoda, 190 Wis.2d 121, 527
3

Wisconsin Stats. Section 82.31(2), was enacted in 2003 is
located in the “Town Highways” chapter. However, it has been
acknowledged for purposes of this argument in this case that it is a
recodification of the former Wis. Stats. §80.01(2) (2001) and there
is no indication in the legislative history that by recodification that
its scope was intended to be limited merely to town highways.
4

Four rods is sixty-six feet.
2

N.W.2d 367 (Ct. App. 1994). Further, that under the Nicolai
rule, see Nicolai v. Wisconsin Power & Light Co., 227 Wis.
83, 277 N.W. 674, 677 (1938), the road was created by user
and not “laid out” by the government, and therefore the rightof-way limits were established by the narrower treelines and
fence lines. The Affeldts also argued application of the 1951
statutory presumption resulted in a retroactive unconstitutional
taking of their property rights without compensation.
The trial court, Judge W.M. McMonigal presiding,
granted summary judgment to the County. [R26:24,l.14-19]
The court held:
Now , in making that determination, I would acknowledge
that I am going, to some degree, slightly outside the
bounds of summary judgment, but I am doing so because,
as I have said several times, it does not appear to be a
significant factual difference whether the line, whether
the fences are where they are precisely, the remnants are
there or were there or were confirmed in some fashion,
but those lines of demarcation, whatever form that they
come in, fences or tree lines, are not sufficiently
consistent.
[R26:24-25]

The court, however, did not address the Affeldts’ constitutional
argument.
On appeal, the Court of Appeals held that the
dispositive issue was whether CTH B was a “recorded” or an
“unrecorded” highway. Affeldt, et al. v. Green Lake County,
789 N.W.2d 755, 2010 WL 2923667, 2010 WI App 120
(unpublished) ¶10. The four rod presumption contained in
Wis. Stats. §82.31(1) and (2), (and the analysis of the proof
necessary to rebut the presumption) applied to highways only
where “records were unavailable to show the road was
recorded and laid out” or to “unrecorded” highways. Affeldt,
at ¶14. Thus the court held that if the highway were recorded,
the rebuttable presumption of Wis. Stats. §82.31(2), would not
3

apply, and Wis. Stats. §82.50(1) conclusively provides a right
of way of four rods. Affeldt, at ¶15.
The Court of Appeals reviewed the statutory definition
of “recorded highway” contained in Wis. Stats. §82.01(8) and
concluded that the road was “recorded” based on the mere
existence of a 1939 resolution passed by the Green Lake
County Board of Supervisors. Affeldt at ¶12-13. While the
resolution described the existing road which purportedly was
being added as a town road, the resolution did not describe the
parameters of the road other than its starting and ending points,
did not provide a map of the road, and did not describe its
width. Ironically, this resolution had been uncovered through
Joyce Affeldt’s own diligent research through the ancient
minute books of the Green Lake County Board.5 Green Lake
County’s expert, a surveyor who had also reviewed the
County’s records, had failed to uncover this notation.
The Affeldts appeal.

5

Although the County’s resolution purports to add the road as a
“town” road, Joyce Affeldt’s review of the Town of Green Lake’s
records did not reveal any reference to what is now CTH B.
4

ARGUMENT
I.

INTRODUCTION

In a nutshell the dispute in this case relates to the width
of the right of way for County Highway B as it bisects property
owned by the Affeldts. The road’s use dates back to the
1800's, yet it was only recently that the County required
removal of ancient trees and fencelines extending the length of
the road as it crossed the Affeldt’s property. The Affeldts
contend that the width of the road is of varied widths, delimited
by its historical use through boundaries created by ancient
fences, treelines and other obstacles. Accordingly these trees,
fences, and one building are outside of the Green Lake
County’s right of way and belong to the Affeldts. Green Lake
County contends that the width is definitively four rods wide
(66 feet) its entire length and that it has the right to clear its
right of way of all obstacles.
It is undisputed that no records exist which state the
width of CTH B as it crosses the Affedts’ properties.
Determining its width requires the application of statutory
presumptions, and case law providing guidance as to the proof
necessary to overcome the presumptions. Because CTH B is
an unrecorded highway, created by user dating back to the
1800's, this court should conclude that the Affeldt’s have
presented evidence, which, if proven at trial, rebuts the
presumption that CTH B is a four rod road. Accordingly, this
court should reverse the trial court and the Court of Appeals
and remand for a trial on the merits.
II.

STANDARD OF REVIEW

The court of appeals reviews a summary judgment
decision de novo and applies the same analysis as should have
been done by trial court. See Grube v. Daun, 173 Wis.2d 30,
50, 496 N.W.2d 106, 113 (Wis.App., 1992).
5

Summary judgment should be granted only where the
moving party demonstrates a right to a judgment with such
clarity as to leave no room for controversy. Grube, 173,
Wis.2d at 51, 496 N.W.2d at 113.
II.

COUNTY HIGHWAY B IS AN UNRECORDED
HIGHWAY

The Affeldts acknowledge that a four-rod presumption
exists with respect to all highways, whether originally laid out
by the government, established by dedication of the owners or
resulting from user, see Barrows v. Kenosha County, 8 Wis.2d
58, 62, 98 N.W.2d 461, 463 (1959); see also Wis. Stats.
§82.31(1) (recorded or laid out highways for which records
have been lost or destroyed) and Wis. Stats. §82.31(2)
(unrecorded highways). However, evidence necessary to
rebut the four-rod presumption is predicated by whether the
highway was laid out, created by user, or by dedication.
Compare id., 8 Wis.2d at 63, 98 N.W.2d at 464 (45 year-yearold fence sufficient to rebut presumption for road created by
user), and id., 8 Wis.2d at 69, 98 N.W.2d at 467 (for a laid
road, an encroachment does not rebut presumption).
Before the trial court, all parties agreed that CTH B was
an unrecorded highway, for which Wis. Stats., §82.31(2)
applied. The appellate court raised an issue sua sponte which
was not argued by the County nor addressed by the trial court:
perhaps the CTH B was “recorded” (and therefore “laid”) when
Green Lake County took action in 1939 to add the road to the
town system of roads. As a recorded highway, the court
reasoned that the presumptions of Wis. Stats., §82.31 would
not apply and that the road was definitively four rods wide
pursuant to Wis. Stats. §82.50.
Because the County’s action in 1939 does not meet the
long established statutory and common law standards for
recording and “laying out” a highway, this court should
6

conclude that CTH B is an unrecorded highway, subject to the
presumptions of Wis. Stats., §82.31(2).
A.

THE HIGHWAY STATUTES ENACTED IN
2004 DO NOT CHANGE PRIOR STATUTES
AND COMMON LAW DESCRIBING THE
REQUIREMENTS FOR RECORDING AND
LAYING OUT A HIGHWAY

In holding that CTH B was a “recorded highway”, the
Court of Appeals relied and found dispositive on the
undisputed fact that a single record exists of a resolution to
create Highway B. Affeldt, ¶14.
On November 21st, 1939 the Green Lake County Board
passed “Resolution 38" which purported to add what is now
CTH B to the Towns of Green Lake and Marquette’s system of
roads maintained by the County. 6 [R15:¶ 11-12]. This
Resolution was found by Joyce Affeldt in a printed book
entitled “County Board Proceedings.” It was not an original
document with original signatures, nor was it a certified copy
of such a document.

6

Curiously, despite diligent searches by all parties to this appeal, there has
not been found any record of CTH B actually becoming a county
highway. Although Resolution 38 purports to add this road to the
towns’ system of roads, no documentation in the Town of Green Lake
exists that shows that the township accepted this addition. In fact, the
Town of Green Lake had denied a prior petition to make the road a town
road in 1930. [R15, ¶ 11 and Exhibit A] Although concededly a road
had long existed prior to that year which was traveled by users, the only
reasonable inference from the evidence in the record was that the road
was not part of any governmental control, road system or maintenance
until Resolution 38 was passed in 1939.
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Resolution 38 provides:
BE IT RESOLVED by the County Board of Supervisors
of Green Lake County duly assembled in regular session begun
November 14th, 1939,
THAT the following described road lying wholly in the Towns of
Green Lake and Marquette be added to the System of Town Roads
maintained by the County:
Beginning at the center of the East one-half of
Section 27 at its junction of State Highway 73 and
extending west through Section 27, 28 to its
junction to what is known as the “Danze’s Tavern
Road”–a distance of approximately one mile.
Presented by
FRANKLIN JAHNKE, Supervisor
ADOLPH FREIHEIT, Supervisor
Roll call on Resolution: Ayes - 18, Nays - 3
Passed and adopted this 21st day of November, 1939.
Attest:
LOUIS LEIGH, Chairman
GUSTAVE DOEPKE, County Clerk

[R15:¶ 11-12, Exhibit B] Notably, nothing in this record
identifies the width of this highway.
Despite the undisputed evidence in the record that the
road dated back to the 1800's prior to this resolution, the Court
of Appeals concluded that this documentation of the Green
Lake County Board’s action demonstrated that the road was
“recorded” and “laid out” as defined by Wis. Stats. §§82.01(4)
and (8).
These statutes are a result of the significant
recodification of the highways chapters, formerly Wis. Stats.
Chapters 80 and 81, into what is now Chapter 82, with some
changes to sections of Ch. 66. See 2003 Wis. Act 214
(herinafter the “Act”). The official prefatory notes to the Act
written by the Joint Legislative Council indicate that unless
specifically denoted, no substantive change from prior
interpretations was intended by the Act:
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The committee was directed to recodify chs. 80 and 81 and any
matters related to those statutes. The special committee was
instructed that the recodification may include a study of the
reorganization of the chapter in a logical manner, renumbering
and retitling sections, consolidating related provisions,
modernizing language, resolving ambiguities in language,
codifying court decisions, and making minor substantive changes.
Many of the provisions in chs. 80 and 81 date from the 1800s. The
changes and additions to those chapters over the years seem to
have occurred piecemeal without regard to any internal
organization. As a result, current chs. 80 and 81are unwieldy and
difficult to use.
This bill:1. Reorganizes chs. 80 and 81 by:a.
Moving most of the provisions in current chs. 80 and 81 into a
new ch. 82. The special committee decided to create ch. 82 in
order to avoid confusion between the original and the recodified
law.b. Arranging the provisions of the new ch. 82 into a logical
order. The bill creates 3 subchapters.c. Reorganizing some of the
individual sections within current chs. 80 and 81 by combining
them with other sections, dividing single sections into multiple
sections, and internally reorganizing single sections.d. Relocating
whole or partial sections of current chs. 80 and 81 outside of the
new ch. 82. This was done mainly for provisions that apply to
municipalities other than towns.2. Makes nonsubstantive changes
to modernize language and reflect modern drafting style.3.
Repeals several sections of the current chs. 80 and 81 that the
special committee concluded were unnecessary.4. Makes
substantive changes. There are detailed notes following the
sections that indicate the substantive change, if any. If the note
does not indicate a substantive change, none is intended. If a
question arises about the effect of any modification made by this
bill, the special committee intends that the revisions in this bill be
construed to have the same effect as the prior statute. [Emphasis
added.]

When the highways statutes were revised and reenacted
effective January 1, 2005, the state legislature added ten new
definitions to Wis. Stats. Ch. 82. “Recorded highway” is the
only definition that had been included in prior statutes. Notes
to Wis. Stats. § 82.01, contained in the Act provide:
Note: All but one of the definitions in s. 82.01 is new. The only
term that is specifically defined in chs. 80 and 81 is “recorded
highway”. That definition has been included with the modification
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that the order must be filed with the register of deeds rather than
the town or county clerk.....
Accordingly there is no indication contained in the specific note
to Wis. Stats. §82.01, that any substantive change to the courts’
interpretation of “recording” a highway was intended, and in fact
the statute uses the same definition as in prior statutes, with merely
a change to the recording process. Therefore, based on the notes
to the statute, the statutory definition must be read in conjunction
and consistently with the prior judicial precedent.

The new definition of “Recorded highway”, now
defined in Wis. Stats. § 82.01(8), provides in full that a
‘recorded highway’ means a highway for which the order laying
out or altering the highway , or a certified copy of the order, has
been recorded in the office of the register of deeds in the county
in which the highway is situated or, for highways that were laid
out or altered before January 1, 2005, in the office of the clerk of
the town or the county in which the highway is situated.
[Emphasis added.]

Thus, under the current statutes, for a pre-existing highway,
such as CTH B, to be considered a “recorded highway”, an
original highway order (or a certified copy of the order) must
have been filed with the town or county clerk.
The Court of Appeals concluded in Affeldt that because
a record exists of Resolution 38, including a “description of
[CTH B’s] location, the vote count, passage, and adoption of
Highway B as a town highway”, CTH B is a “recorded
highway.” Affeldt, at ¶14. Thus the Court of Appeals
necessarily concluded that Resolution 38 is a highway
“order”, which was “recorded” by merely making the
resolution a record in a printed copy of the County’s minute
books. Such a conclusion is not supported by the history of
the statutes and case law.
Since 2005, the term “highway order” is defined as “an
order laying out, altering or discontinuing a highway or apart
of a highway, that contains a legal description of what the order
10

intends to accomplish and a scale map of the land affected by
the order.” Wis. Stat. §82.01(3). There exists no “order”
related to CTH B, the legal description is deficient as it does
not provide for a width of the highway, and there is no survey
or other map of any kind which has been located. Further,
Resolution 38 is an action by the County board supervisors,
purportedly trying to make the road a town road. There is no
statutory authority for the County to lay out another
municipality’s road. Accordingly, CTH B is not laid out by a
highway order or otherwise, and is not a “recorded highway”
under the current statutory definition.
Statutes in existence in 1939 when Resolution 38 was
passed provided:
Whenever the supervisors shall lay out ... any highway they
shall make and sign an order therefor, incorporating therein
a description of the highway so laid out ... and shall cause an
accurate survey thereof to be made when necessary; and
such order shall be filed and recorded in the office of the
town clerk, who shall note the time of recording the same in
the record. Such order, together with the award of
damages hereinafter mentioned, shall be so filed within ten
days after the day fixed by their notice or adjournment for
deciding upon such application; and in case said supervisors
shall fail to file such order and award within the ten days
aforesaid they shall be deemed to have decided against such
application. [Emphasis added.]

Wisconsin Statute §80.07 (1939). It therefore appears that in
1939 a survey was optional, if deemed “unnecessary.”
However, the width of the road, especially as it had been in use
for many decades, would be a necessary component of the
description to designate the limits of the right of way acquired
by the government. Additionally, the statute also requires
the “order” be signed by the supervisors. We have no such
order. Resolution 38 was not signed by anyone, merely
attested by the Green Lake County clerk, and reprinted in the
minute books.
11

However, even if one concedes that Resolution 38
constituted a highway order, it was not properly filed or
“recorded” as required by statute. Our current definition of
“recorded highway” is consistent with the law existing in 1939
when Resolution 38 was passed, with the notable exception
that in 1939 any highway order was specifically required to be
filed with the town clerk, and necessarily would not have been
satisfied by a county level filing:
...The making of an order laying out any highway by the proper
officers and filing the same or a certified copy thereof in the office
of the town clerk of the town in which such road is situated shall
be deemed a recording of such highway within the meaning of this
section.

Wisconsin Stats. §80.01(1) (1939). With respect to CTH B,
no document of any kind has been located with the Town of
Green Lake clerk. Therefore no time of recording was noted
by the clerk on the document, and no “award of damages” for
the landowner or release was filed with the town clerk, both of
which were required by statute. Finally the statute clearly states
that if the supervisors fail to file the order they have been
deemed to have decided against the application. By this
statute’s terms, the lack of evidence in the Town of Green Lake
Clerks’ office is construed against the municipality as
essentially rescinding the resolution.
This court should therefore conclude that under the
current highway statutes, and the statutes that existed in 1939,
Resolution 38 was not intended to constitute a highway order
and did not document the creation of CTH B as a “recorded
highway”.
B.

JUDICIAL PRECEDENTS SHOW THAT
GREEN LAKE COUNTY’S ACTIONS IN
1939 DID NOT “LAY OUT” AND “RECORD”
COUNTY HIGHWAY B

12

In reaching the conclusion that Resolution 38
definitively proved that CTH B was a recorded highway, the
Affeldt Court of Appeals decision summarily dismissed the
Wisconsin Supreme Court precedent which reviewed a very
similar action by a town, but held it to fall “far short” of
requirements necessary to constitute a “recorded highway”.
See Muehrcke v. Behrens, 43 Wis.2d 1, 5, 169 N.W.2d 86, 88
(1969). The Affeldt Court stated in a footnote, without
elaboration, that “none of the formalities associated with the
adoption of Resolution No. 38 were present in Muehrke.”
Affeldt, at ¶13, n. 4. However, what few formalities exist in
Resolution No. 38 are not enough.
In Muehrcke, a 1932 Town of Doty’s record book
contained an entry virtually identical to the County action in
the case at hand:
December 8, 1932. A road was established by the Town Board
from Main Road (Bear Trail) between Sec. 28-27-21-22, running
West on Sec. Line between 21 and 28, West 160 rods. (Signed)
A. Watermolen, Town Clerk.

Id. Just as we have in Green Lake, no separate “highway
order” was created that was filed with the Town of Doty. No
original document, nor a certified copy of the document was
signed by the town or county supervisors. The record books
for both the Town of Doty and Green Lake County simply
provide an entry of the governing body’s action, which is
attested by the Clerk.
The Supreme Court held “[t]here is no record of the
action of the town board nor any recording of the highway
other than the information contained in the 1932 town record
book.
This record falls far short of the procedural
requirements for laying out public highways as provided in
Wis. Stats. §§ 80.02 and 80.08. [1969].”7 Id., 43 Wis.2d at 7,
7

The former Ch. 80, Wis. Stats. (1969) was entitled “Laying Highways.”
Wis. Stats. §§ 80.01 and 80.07 (1969), provided a procedure for laying out
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169 N.W.2d at 89 (emphasis added). While Muehrke does
not itemize all of the requirements necessary to constitute a
recorded, laid out highway, Muehrke holds that this statement
in a record book of municipal action signed by a clerk is simply
not enough. The court concluded, as the court should in this
case, that the road became a highway by virtue of the
predecessor to Wis. Stats. §82.31(2) related to unrecorded
highways.
The Green Lake “record” includes a tally of the votes
by the County board, which was not included in the Muehrke
document, but there is no indication that a vote tally would
have rendered the document sufficient because the court also
found there was no recording with the town clerk. The court
made this finding even though Muehrke involved an actual
filing of a document at the town level as required by statutes.
In contrast, in the case at hand there is no documentation of any
kind filed with the township.
We also know that even if “recorded” in the right
location, the order may be invalid and the court will resort to
examination of physical evidence of the boundaries of the road
and conclude the road is an unrecorded highway, created by
user. See Town of Buchanan v. Wolfinger, 298 N.W. 176,
178 (Wis. 1941). Buchanan was decided just two years
following the passage of Resolution 38 by Green Lake County.
As did the court in Muehrke, this court should conclude
that CTH B is an unrecorded highway, which became a public
highway after being worked by the County for 10 years or more
pursuant to Wis. Stats. §82.31(2).

a highway which requires the creation of a highway order, recorded with
the town clerk and transmitted by certified copy to the county highway
commissioner. Those statutes were recodified and are now found in
Wis. Stats. §§ 82.12-.17.
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C.

WHERE NO WIDTH WAS STATED IN THE
“RECORDING” THE ROAD IS NOT
DEFINITIVELY FOUR RODS WIDE BUT
SUBJECT
TO
A
STATUTORY
PRESUMPTION

The court of appeals’ conclusion that Wis. Stats.
§82.50 establishes definitively without resort to a
presumption that the width of a recorded laid road as four
rods is clear error. By its very terms in subsection (3), the
statute does not apply to roads in existence prior to October 1,
1992.
Instead, if the road was recorded or laid out, but “has
no been fully and sufficiently described”, e.g. no width is
stated, Wis. Stats. §82.31(1) provides a four rod presumption.
However, because the Affeldts contend CTH B was
not laid out, but was a highway created by user, the
presumption of Wis. Stats. §82.31(2) for unrecorded
highways applies.8
IV.

CTH B IS AN UNRECORDED HIGHWAY AND
MATERIAL ISSUES OF FACT EXIST WHICH
REBUT THE STATUTORY PRESUMPTION THAT
THE UNRECORDED HIGHWAY IS FOUR RODS
WIDE

While under Wis. Stats. §82.31 a highway is presumed
four rods wide--whether recorded or unrecorded–this is
simply a presumption which may be rebutted. As an
unrecorded highway, viewed in the light most favorable to the
8

Although the two subsections of Wis. Stats. §82.31(2) provide the same presumptive
width, the distinction is important because the presumption for unrecorded
highways created by user was not created until 1951, many decades after
CTH B had been in use. The Affeldts argue in Section V of this brief
that the retroactive application of this presumption is an unconstitutional taking.
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Affeldts, ample evidence supports the Affeldts’ claims that
CTH B is less than four rods wide. Affidavits submitted by
the Affedlt family and the surveys obtained by the parties
show numerous encroachments by trees, ancient fencelines
and even a building, which rebut the presumption that CTB is
is four rods wide pursuant to Wis. Stats. §82.31(2). The
Affeldts must be afforded their day in trial
.
A.
CTH B IS AN UNRECORDED HIGHWAY
CREATED BY USER.
The preceding section established that CTH B was not
a recorded highway by virtue of the Green Lake County
Resolution 38 passed in 1939 which was never filed with the
town clerk. See Wis. Stats. §82.31(2). There is no other
evidence in the record that relates to governmental action
related the County’s acquisition of this portion of CTH B.
The County’s own expert, Jason Ingram, conceded that
“written or recorded evidence was not found any of the above
locations [Green Lake County Highway Departments
Records, Green Lake county Courthouse and Surveyor
records, the Town of Marquette and the Town of Green Lake
records, Dayton Township records] for the highway in
question.”9 [R11: Exhibit C, ¶5, Exhibit C March 18, 2008
letter] Mr. Ingram did however find evidence of the road’s
public use on maps dating back to the 1800's. [R11: Exhibit
C, ¶5] This even likely included mail delivery on the road, as
it was denoted “RFD 3, Markesan.” [R11: Exhibit C, ¶5]
[R15, ¶17]
Ingram reached the legal conclusion that CTH B was
“laid out” as a four rod highway in the 1800's. [R11:Ex.A
Ingram Affidavit, Exhibit C, ¶4] Despite the absence of any
9

Ingram located an 1887 Order in the Town of Marquette “laying out” a
road, but conceded that it “does not describe CTH B in any way”. [R11:
Ex A, Report¶3]
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governmental act to lay out the road, and despite that state
statutes in the late 1800's authorized road to be laid out with a
width of either 4 or 3 rods, see Barrows, 8 Wis. at 66-67, 98
N.W.2d at 465, Ingram summarily concluded that CTH B was
“laid” with a width of 4 rods. Ingram’s conclusion turns the
law of the presumption on its head: there is no presumption
that the road is a laid road, only a presumption that if it is a
laid road, it is four rods wide. See Wis. Stats. §82.31(1).
Plaintiffs produced the only evidence pertaining to the
government asserting any type of control over the Town of
Green Lake portion of CTH B through Resolution 38.
Although the road concededly has existed since the 1800's, no
governmental document or survey has been located
describing its parameters. It was not until Resolution 38 in
1939 that the Green Lake County Board attempted to add the
road to the town system of roads maintained by the County,
with no legal description of that which it acquired.10 [R15:¶
11-12]. If “laid out” by the town or county, the acquisition
would have been unnecessary and a description of the road
available. Therefore the only credible evidence produced is
CTH B adjacent to the Affeldts’ property was created by user,
which became a town/county road ten years after the County
started working it in 1939.
In cases where the Wisconsin Supreme Court rejected
contentions by municipalities that the road was a recorded
highway, the Court reviewed the facts and concluded that the
highway was one created by user. In Buchanan, the court
reversed in favor of the landowner, concluding:
10

A prior petition to the Town of Green Lake in 1930 to make what is
now CTH B a municipal road was denied. [R15, ¶ 11 and Exhibit A]
Although concededly a road had long existed prior to that year which
was traveled by users, the only reasonable inference from the evidence in
the record was that the road was not part of any governmental control,
road system or maintenance until 1939.
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So we have a situation where there is no evidence of a proper
assessment of damages and there is evidence in the physical facts
of the location of the south boundary of the road. It actually
exists. The fence has stood on the line where it now stands for a
length of time beyond the memory of any living man. If the
proceedings were abandoned, and we are of the opinion that we
must so hold, a highway by user results and that determines the
question in appellants' favor....Where acts relied upon by a town
to show the dedication of land to a highway are of a doubtful
character and the use and possession of that land over a period
of years by a private individual is acquiesced in by the town, the
private use is considered conclusive as against the dedication for
public purposes. 6 Wait's Actions and Defenses, p. 312, § 11,
and cases there cited. In the case at bar there is the actual use of
the land as a roadway for a period of about 82 years and
possession of the land in question on the part of appellants and
their predecessors in title. Against that open and outward use of
property stands only the confusion of two inconsistent
descriptions, one of which cannot be followed because it is
inaccurate, incomplete and vague and the other because it
appears in a petition which by the statute must be deemed to
have been rejected. The result is that the land enclosed by the
fence is owned by appellants and cannot be taken from them
except after the payment of compensation.

Buchanan, 298 N.W. at 178 -179 [Emphasis added].
In cases where this Court found a recording
insufficient, but still concluded that the road was “laid out”,
the public’s and government’s maintenance of the road began
contemporaneously or following the failed attempt to record
the highway. See Walker v. County of Green Lake, 269
Wis. 103, 111-12, 69 N.W.2d 252 (1955); Jakobsky v. Town
of Ahnapee, 244 Wis. 640,13 N.W.2d 73 (1944).
The court’s conclusion that a road was laid out as
opposed to being created by user in Barrows, 8 Wis.2d 58, 98
N.W.2d 461 (1959), is distinguishable. First, the appeal in
Barrows followed a trial to the court. The Supreme Court
held that the trial court erred in excluding ancient surveys
which supported the Supreme Court’s conclusion that the
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road had been laid out. Id., 8 Wis 2d at 64-6, 98 N.W.2d at
464-65. In our case, of course, no surveys exist and all
evidence must be viewed in a light most favorable to the
Affeldts as we are merely at summary judgment stage and
have not been afforded a trial.
However, here, it is uncontroverted that the public’s
use of the highway extended back to the 1800's, decades
before the County or Town of Green Lake took any known
action related to acquiring rights or maintaining the road.
That there were two failed attempts to add the already
existing user created road to the town or county road systems
in the 1930's does not change the nature of how the road came
into existence. Accordingly, this court must conclude that
County Highway B is an unrecorded highway created by user,
and not “laid out” and “recorded” as those terms are defined
by statute and case law.
B.

A LANDOWNERS BURDEN IS MINIMAL
TO REBUT THE PRESUMPTION

Wisconsin statute §82.31(2) provides in relevant part:
“any unrecorded highway that has been worked as a public
highway for 10 years or more is a public highway and
presumed to be 66' [four rods] wide.” A four-rod
presumption exists with respect to all highways, whether
originally laid out by the government, established by
dedication of the owners or resulting from user, see Barrows,
8 Wis.2d 58, 62, 98 N.W.2d 461, 463 (1959). However,
evidence necessary to rebut the four-rod presumption is
predicated by whether the highway was laid out, created by
user, or by dedication. Compare id., 8 Wis.2d at 63, 98
N.W.2d at 464 (45 year-year-old fence sufficient to rebut
presumption for road created by user), and id., 8 Wis.2d at
69, 98 N.W.2d at 467 (for a laid road, an encroachment does
not rebut presumption).
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However Wisconsin Supreme Court case law, which
was applied most instructively by the Wisconsin Court of
Appeals in Threlfall,190 Wis.2d 121, 527 N.W.2d 367 (Ct.
App. 1994), shows the minimal burden of the landowner to
rebut this presumption.
Similar to the Affeldts’ case, Threlfall involved
landowners who contested the township’s action of cutting
down trees along a roadway running through their property.
Significantly, unlike the de novo review in the case at hand,
the Threlfall appeal followed to bench trials so the court
applied the “clearly erroneous” standard. See §805.17, Wis.
Stats. Notwithstanding this high standard, Threfall reversed
and found clear error. See Threlfall, 190 Wis.2d at 129, 527
N.W.2d at 370.
Important concepts can be gleaned from this case
which are pertinent to the case at hand. First, Threlfall
recognizes that if the statutory presumption is rebutted and
the road was created by user, the Nicolai rule establishes the
actual width of the road. See Nicolai, 227 Wis. 83, 277
N.W. 674, 677 (1938).
Second, where a highway was created by user, the
mere “existence of an ancient fence along the highway within
two rods of either side of the centerline is sufficient to rebut
the presumption ....” Threlfall, 190 Wis.2d at 129, 527
N.W.2d at 370.
Third, while there is a statutory presumption, the
plaintiffs in Threlfall were afforded not only one, but two
trials and presented evidence similar to the proffered
affidavits of the Affeldts. Affeldts on the other hand have
never even had a trial to prove their case.
Because the only evidence is that this portion of CTH
B was created by user, we must look at the methods of
rebutting the presumption available for this type of road. It is
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well established that in addition to limits established by
ancient fence lines as mentioned in Threlfall, 190 Wis.2d at
126, 527 N.W.2d 367, the existence of other physical barriers
is sufficient to prove the greatest possible width of the public
use. See Town of Polk v. Gilbert, 258 Wis. 150, 45 N.W.2d
88 (1950) (right-of-way excluded land covered by trees);
Nicolai, 227 Wis. at 90, 277 N.W. 674 (public use confined
by boundary of a knoll and a high embankment); Stricker v.
Town of Reedsburg, 101 Wis. 457, 462, 77 N.W. 897 (1899)
(right-of-way limited by trees and stump).
Both surveys submitted by the parties show that public
use of the highway could not have extended the full four-rod
distance asserted by the County. The entirety of the
consistent fenceline to the south of CTH B was within the
alleged 4-rod distance. [R11, Ingram Aff.Ex.A¶5; R17,Ex A]
To the north of the road, the fence varies from a foot north of
the 4-rod distance to a foot south of the 4-rod distance. [R17
Ex. A] Additionally, a shed on Allan’s property was also
inside the alleged 4-rod distance. Id. The Affeldts’ survey
also showed the location of thirteen trees on either side
located within the 4-rod distance (most have since been cut
down by the County). These trees were planted in a line on
the north side roughly extending the fencelines, and
intertwined with the fencelines, and created a physical and
visual barrier from the road. The trees had been planted
more than 63 years earlier (Allan’s lifetime), and the Affeldts
presented evidence that the trees are at least 75 years old.
[R13: ¶¶4,5; R15:¶ 9].
Other evidence, in particular the affidavit of Allan,
provided evidence that the use by the public and the county
never extended the full 4-rod width. No maintenance has
been done to the shoulders by the County past the fencelines,
no maintenance of the fencelines has been done, and the
fences and trees had been in the same locations his entire life.
[R13:¶2,10-13] An aerial photograph from the 1940's shows
the fences and trees in the same relative locations. [R13:¶7]
A shed on the property erected in 1992 is one foot within the
four rod distance. [R13:¶7] The prior shed it replaced which
dated back to at least 1954 was six feet closer. [R13:¶7] All
of this evidence rebuts the presumption that the road as
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created by users is four rods wide, creates disputed issues of
fact, and necessitates trial.
A comparison of Affedt’s evidence to the evidence
presented at trial in Threlfall is instructive. Similarly in
Threlfall, the evidence included a survey submitted by the
plaintiffs and testimony of preceding owners that were still
living. Notably Threlfall concluded fences within two rods
of the centerline conclusively rebutted the presumption even
though the southern fence had a 700' gap and there was a
segment with no fence at all where a quarry existed.11
The Affeldts--even at the summary judgment stage-produced compelling, and more types of evidence showing
the limits of the user was less than four rods than the
Threlfall plaintiffs produced at trial. Disputed issues of
material fact exist such that summary judgment should have
been denied and the trial court must be reversed.
C.

BECAUSE THE WIDTH OF THE ROAD IS
DELIMITED BY USE, IT IS IRRELEVANT
HOW WIDE CTH B MAY BE AT OTHER
LOCATIONS

The trial court found persuasive the County’s
argument that uniformity of the width of the right of way is
necessary. However, while that argument may be convenient
for the County, that is simply not the state of the law for a
road created by user. A road created by use, rather than
being laid out with the assistance of surveying equipment,
will vary in width depending on topography, whims of the
traveler, or diligence of the landowner in maintaining the
fences. This could vary from parcel to parcel, and even at
various points within a parcel. For example, public use of a
road where there is a bend in the road might be wider, and
further down the road where it is one lane bridge over a creek
11

While the County argued--and the circuit court found persuasive--that
the fencelines of other property owners along CTH B was pertinent to the
inquiry of limits created by users,there is no indication that the Threlfall
survey included any property outside of that owned by the plaintiffs.
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might be narrower. Because the use is particular to each
property, limits of use on neighboring property is irrelevant.
Cases extending back more than 100 years, underscore
this maxim. Stricker, 77 N.W. at 899, was an accident case.
To determine whether the action occurred within the limits of
the roadway, the Supreme Court found plain error to admit
evidence of fences “a considerable distance” from the
accident. Id. In Barrows, 8 Wis.2d at 62-63, 98 N.W.2d at
463-64, the court opined that had the road at issue been
established by user, the testimony regarding 45 year old
fencing on the plaintiff’s property would have rebutted the
presumption of a 4-rod road. Again, this was based simply
on the existence of the fencing on the plaintiff’s property.
Id. In Nicolai, 277 N.W. at 677-78, another tort action, the
pertinent inquiry was whether the tort occurred within or
without the right-of-way because different administrative
standards applied depending on the exact location. At the
point of the highway where the accident occurred, the court
examined the location of a drainage ditch and a high bank on
the east side of the road, and a high knoll on the west side of
the road. Id. The court did not examine any other points
along the road in either direction to determine the limits of
use at that point. Finally more recently in Threlfall, 190
Wis.2d at 130, 527 N.W.2d at 370-71, the Court of Appeals
did not review the limits of use of any other property owners
further along the road at issue. The only fenceline witnesses
referenced in the Court of Appeals opinion were prior owners
or renters of the plaintiffs’ property, not other neighbors
down the road. See id.
Further, from a policy and due process standpoint,
requiring Affeldts prove the parameters of CTH B on others’
properties is problematic. No other landowners along CTH
B are parties to this action. This action cannot conclusively
establish the width of the road all along its length and deprive
these landowners of interests in real estate without being
parties to the case.
Finally, the County’s action in 1939 addressed and
affected only the town of Green Lake portion of CTH B (of
which the Affeldts’ properties are the only properties
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bordering that segment). The road was apparently created
piecemeal, with each piece very possibly having different
parameters or being acquired in a different manner (such as
through dedication or by being laid out). Requiring the
Affeldts to prove the parameters of other sections of road
which were acquired by the town or county at different times
and under possibly different conditions simply because the
road now is now called CTH B, is inapposite.
IV.

SUMMARY JUDGMENT IN FAVOR OF GREEN
LAKE COUNTY WOULD CONSTITUTE AN
UNCONSTITUTIONAL TAKING OF PROPERTY
WITHOUT COMPENSATION

The Affeldts produced evidence showing that CTH B
became a public road in 1939. However, the statute which
created the statutory presumption for unrecorded highways
created by user was not enacted until 1951. See Barrows, 8
Wis. at 62, 98 N.W.2d at 463. .Even if this court holds that
summary judgment was appropriate because the presumption
was not rebutted, the retroactive application of this
presumption is a violation of the “takings” clause of the Sixth
Amendment to the United States Constitution and Article 1,
§13 of the Wisconsin Constitution. Although raised by the
Affeldts in their complaint and briefs, the trial court did not
address this argument.

24

Because this portion of CTH B was a road dating to
the 1800's, the “Nicolai rule” established its width based on
the limits of the user, including any area beyond used for
purposes of the highway. Threlfall, 190 Wis.2d at 128, 527
N.W.2d at 369 (citing Nicolai, 227 Wis. at 89, 277 N.W. at
677). In 1939, the County therefore acquired only that width
determined by the limits of the user and what was used for
highway purposes. The statutory presumption was not passed
until more than a decade later in 1951. For existing
highways, if the statute operated to immediately extend the
existing road’s boundaries a full four rods, that would
constitute a governmental taking without compensation.
The Threlfall plaintiffs raised this same argument on
appeal. The road at issue in Threlfall had been worked by
the town since the 1940's, and prior to the 1951 statutory
presumption. Threlfall plaintiffs argued that the enactment
of the statutory presumption deprived them of absolute
ownership of their land beyond the area actually used by the
public up to a four-rod width where the landowner was
unable to rebut the presumption. However, the Threlfall
court sidestepped this argument, because it concluded that the
plaintiffs rebutted the presumption.
The Affeldts also raise this argument as it applies
equally, and perhaps with even more force, due to the
conceded early use of this road dating back to the 1800's, and
the facts asserted by the Affeldts of the age of the fence and
trees before 1951and that establish boundaries narrower than
four rods. [R13:¶¶6-13.] To apply the presumption to County
Highway B, the boundaries of which were established by the
limits of the user before 1951, deprives them of full use and
ownership of their land beyond the area actually used by the
public, and conditions ownership on their ability to convince
a court that sufficient evidence exists to rebut the
presumption. In such an instance, an unconstitutional taking
without compensation occurs.
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CONCLUSION
The Affeldts have been deprived of their day in court
due to the existence of a County resolution of dubious effect
that asserted this road--which had existed and was used by the
public for decades--became a town road. The County failed
to follow any of the formalities required by statute. In fact,
there is not even any evidence that the Town of Green Lake
was ever even informed that the County may have laid out a
road on its behalf, which purportedly became the Town’s
responsibility.
In light of the extensive and detailed statutes related to
the proper procedures, such an inadequate action could not
have operated to lay out and record a highway.
As an unrecorded highway, the Affeldts should be
afforded their day in court to present evidence to a finder of
fact of the limits of use to which the highway had been
subject for well over one hundred years.
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STATEMENT OF THE CASE
This case was submitted to the trial court for
declaratory judgment upon stipulated facts. Since 1986, D &
D Partnership (hereinafter “Dumke”) leased 158 acres of crop
land located in the Towns of Mackford and Green Lake, Green
Lake County, Wisconsin from Steffen Brothers Partnership,
and the predecessor, matriarch of the family, Cholice Steffen.
A total of eight contracts were executed by the parties.
[R14, ¶2] The first four leases executed by the parties were for
a period of three years. [R14, Exh. A-D] The terms were
shortened to two years commencing with the lease dated
November 28, 1998.1 [R14, Exh. E]

1

The matriarch of the family, Cholice Steffen executed the first three
leases. The 1996 lease (the first two year lease) was executed by
Cholice and her son, Tom Steffen. Beginning with the 1998 lease, Tom
Steffen executed the leases on behalf of the Steffen Brothers Partnership.
[R14, Exh. A-H]

1

With the exception of duration, as noted above, and
price, the terms of the leases were in all material respects
identical.2 The negotiated rent per acre for each year was:
1987
1988
1989
1990
1991
1992
1993
1994
1995
1996

$100
$105
$110
$95
$95
$95
$95
$95
$95
$100

1997
1998
1999
2000
2001
2002
2003
2004
2005
2006

$100
$100
$105
$105
$110
$110
$115
$115
$115
$115

In addition, each of the first seven leases contained the
following express provision:
Additional terms of lease:
...
Lessee shall have an option of an additional 2
year lease after the expiration of the lease. The price
of the additional two year lease shall be negotiated at
the time of the new lease. [R14, Exh. A-G]
On or about December 4, 2004, Dan Dumke personally
traveled to the home of Tom Steffen and met with Mr. Steffen

2

The contracts all required a $3000 payment on February 1; a $4000
payment on July 1 of each year; and the balance of the yearly rent due on
November 15.

2

about again extending the lease as they had done seven times
in the past.
An agreement was reached, and right at Tom Steffen's
kitchen table, the parties agreed to, drafted and executed a
“Land Lease Extension”. [R14: Exhibit H] This Land Lease
Extension (1) extended the original December 31, 2002 lease
[R14, Exhibit G] for another two year period and (2) expressly
stated that "all of the terms and payments remain the same as
the said December 31, 2002 lease."
Of course, as had been provided in all of the seven
contracts executed by the parties previously, one of the terms
of the December 31, 2002 lease was the option given to Dumke
for an additional two year lease.
At the close of the two year extension period, Steffens
told Dumke that he was not interested in any further leases with
Dumke. Pursuant to a letter dated January 27, 2007 [R14,
Exhibit I], Dan Dumke officially notified the Plaintiffs of his
intention to exercise the additional two year option provision

3

of the lease.

Steffens filed this action for declaratory

judgment on February 9, 2007.

4

ARGUMENT
I.

STANDARD OF REVIEW

The facts were submitted to the trial court upon stipulation.
Accordingly, the case involves interpretation of contracts, which is
an issue of law and reviewed de novo. Borchardt v. Wilk, 156
Wis.2d 420, 427, 456 N.W.2d 653, 656 (Ct. App.,1990).

II.
THE 2004 CONTRACT WAS AN
EXTENSION
OF
THE
LEASE
WHICH
INCORPORATED AN ADDITIONAL TWO YEAR
OPTION.
The 2004 agreement [R14, Exh. H] was the first
agreement to differ materially in form from the seven earlier
agreements between the parties. Unlike the prior typewritten
leases, it was simply a handwritten contract between the
parties. However, it did not differ in substance in any way.
Because it incorporated all of the terms of the prior lease
executed in 2002, it necessarily included the term which
provided an option for Dumke to lease the land for an
additional two year period at the close of the lease.
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A primary goal in the interpretation of a contract is to
determine and give effect to the parties' intention at the time
the contract was made, and when the language is unambiguous,
the courts apply its literal meaning. Beaudette v. Citv of Eau
Claire, 265 Wis.2d 744, 668 N.W. 2d 133 (Ct. App. 2003). The
Court of Appeals noted in Krentz v. French Corp., 266 Wis.2d
124, 667 N.W. 2d 751, 755 (Ct. App. 2003) the following:
The ultimate aim of all contract interpretation is
to ascertain the intent of the parties .... While the
ultimate aim is clear enough, confusion frequently
accompanies the search for intent because subjective
intent is not the be-all and end-all. For example,
regardless of the parties' intentions, unambiguous
contract language controls contract interpretation.
When terms of a contract are plain and unambiguous,
we will construe the contract as it stands.
The

2004

Land

Lease

Extension

expressly

incorporated all terms of the December 31, 2002 lease. It
stated: “All the terms and payments remain the same as said
12-31-02 lease.” [R14: Exh. H; emphasis added] The 2002
lease stated specifically: “Additional terms of lease: ... Lessee
shall have an option of an additional 2 year lease.” [R14: Exh.
G; emphasis added] By the plain and unambiguous language
6

since the 2004 agreement incorporated by reference all terms
of the 2002 lease, the 2004 agreement therefore included the 2
year option.
Steffens argues on appeal that there was no “meeting
of the minds involving extending this lease period to the 2007
growing season or beyond” because all prior leases specifically
included the option language, and this contract did not. [App
Brief at 6]
Dumke agrees that this option was not only a part of
the 2002 contract, but indeed every prior contract between the
parties. But that fact cuts against Steffens’ argument that the
parties did not intend the option be included in 2004. The
option was a basic inclusion in every contract negotiated
between the parties. These were not complicated contracts
where the option was buried in a microtyped subclause; the
options were always set forth in a specific paragraph, following
a paragraph which reserved hunting rights for the lessor.3

3

There was no evidence presented whether lessors hunted on the land in
2005 and 2006; however, if one accepts Steffens’ argument that the
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The 2004 contract explicitly incorporated by reference
all terms of the earlier contract. If the option was not to be
included, the exclusion of the term should have been explicitly
stated, not its inclusion.
III. AN OPTION WITH AN OPEN TERM
AS TO PRICE IS NOT VOID WHERE THE INTENT
OF THE PARTIES IS ASCERTAINED THROUGH A
LONG COURSE OF CONDUCT.
The fact that the various lease contracts give the lessee
the option to rent to an additional two years, and "that the price
of the additional two year lease shall be negotiated at the time
of the new lease", is not fatal to the option.
In Gottsacker v. Monnier, 281 Wis.2d 361, 697 N.W.
2d 436, 442 (Ct. App. 2005) the Court of Appeals held:
When interpreting an ambiguous contract
provision, we must reject a. construction that renders an
unfair or unreasonable result ... Likewise, we should
adopt a construction that will render the contract a
rational business instrument so far as reasonably
practicable.

parties did not intend to include the option as a term of the 2004 contract,
one must also presume that the term reserving hunting rights likewise
was not included in the 2004 contract as that term also was not explicitly
stated in the 2004 Land Lease Extension.
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Where a provision such as this option was negotiated
and included in eight contracts in effect for 20 years,
concluding that this provision is now “void for vagueness” is
an unfair and unreasonable result and must be avoided.
The Plaintiffs are asking the court to find that the
language in the contracts used to determine the amount of rent
is too vague because the exact amount of rent is not stated and
that any method of determining the rent is too vague to be
enforceable.
However, the Court of Appeals has recently rejected
this argument, at least in commercial situations. In Herder
Hallmark Consultants, Inc. v. Regnier Consulting Group,
Inc., 2004 Wis. App. 134, 275 Wis.2d 349, 685 N.W.2d 564
(Ct. App. 2004), the Court of Appeals examined whether a
contract to sell the assets of a business to another company
existed, even though the parties were unable to agree on a sales
price. As here, the appellant argued that a contract could not
exist where the parties had not agreed to an essential term, sales
price. While the court noted that ordinarily a contract must be
9

definite and certain as to its basic terms to be enforceable,
“certainty of contract terms concerns whether the parties had a
meeting of the minds.” Id. at ¶8, 275 Wis.2d at 354, 685
N.W.2d at 566.

A literal meeting of the minds was not

required, but the court would give effect to the parties’ intent
to contract if such intent is discernible from their conduct or
the contract language. Id. The court concluded that although
the parties had not agreed to a price, nor a method of
determining the price, the conduct of the parties cured any
indefiniteness as to the price of the assets. Id. at ¶15, 275
Wis.2d at 357, 685 N.W.2d at 567.

The court quoted with

approval as follows:
"... There are cases, however, in which it is clear
that the parties have not expressly or implicitly agreed
upon a 'reasonable price' and also have not prescribed a
practicable method of determination. Where this is true,
the agreement is too indefinite and uncertain for
enforcement. Such cases should be rare. If the
agreement is a commercial one it can be presumed that
the parties as actors in the market intend a market or
some reasonable price."
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Id. at ¶9, 685 N.W. 2d at 567 (quoting 1 Corbin on
Contracts: Formation of Contracts, § 4.3 (Joseph M. Perillo ed., rev.
ed.1993) (emphasis added).
Even more recently, the Wisconsin Supreme Court
examined whether a contract was void based on an argument
that a financing contingency was indefinite. In Metropolitan
Ventures, LLC v. GEA Assoc., 2006 Wis. 71, 291 Wis.2d 393,
717 N.W.2d 58 (2006), the court cited Herder with approval
for the proposition that if the parties’ subsequent actions clarify
the parties’ intent at the time they entered the contract, a
contract is not void for indefiniteness. Id., ¶ 25, 291 Wis.2d
at 410, 717 N.W.2d at 67.
In examining all of the leases between the parties, each
of the seven leases has the same contractual provision that the
price for the additional two year lease, once the option is
exercised, shall be negotiated. In signing these separate leases
over the course of eighteen years, not once did Tom Steffens
or his mother ever object to the fact that the contract language
called for future rent to be negotiated. In fact, because the
11

option could be exercised up to two years in the future, and
because fluctuations in crop prices and surrounding land lease
rates would be difficult, if not impossible, to predict, it was to
the advantage of both parties to leave that term open. 4
Additionally, in 1998 the parties abandoned pre-printed forms
that they had used in the past as a basis for the lease contract.
In doing so, many terms related to fence repair, removal of
crops prior to rent payments and others, went by the wayside.
However, the term related to the option was specifically carried
on into to the new lease contracts, unchanged.
Clearly these lease agreements are all to rent farm land
for agricultural purposes. They are, in effect, commercial
leases. And a fair and reasonable amount of rent per acre based
on yield and soil type can easily be ascertained by an
agricultural organization such as the Green Lake County Farm

4

As noted in the statement of facts, at the beginning of the relationship
between the parties, the rental price actually went down in successive
years, and then in the later years stayed the same or rose with each
successive lease. Therefore the parties’ past history shows some
fluctuation in lease rates in both directions.
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Service Agency or through a simple mediation process. Letting
Steffens unilaterally and purposefully obstruct performance of
this contract would be a great injustice to Dumke.
Steffens argues three cases to support its “void for
vagueness” argument:

Ratcliff v. Aspros, 254 Wis. 126

(1948), Leider v. Schmidt, 260 Wis. 273 (1951) and Batavia v.
S & H, Inc., 3 Wis.2d 565 (1958). While none of these cases
have been overruled, all of them can be distinguished and the
law has evolved so that they should not be applied to the case
at hand.
Ratcliff, Leider and Batavia all involved the
interpretation of a term contained in a single lease. Unlike this
case, there was no course of conduct over a 20 year period for
the court to refer to in order to discern the intent of the parties
placing the option in explicit language of the contract seven
times, and incorporating it by reference an eighth time.
Additionally, all of these cases were decided prior to
this state’s adoption of the Uniform Commercial Code. 5

5
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While the UCC does not apply to real estate contracts like the
contracts at hand, the UCC, and its comments, are flush with
the reasoning of the more recent cases of Herder and
Metropolitan Ventures, cited above and relied upon by
Dumke.
Section 402.305, Wis. Stats., provides that “The parties
if they so intend can conclude a contract for sale even though
the price is not settled. In such a case the price is a reasonable
price at the time for delivery if: …(b) The price is left to be
agreed by the parties and they fail to agree.” The Uniform
Commercial Code comment to this section indicates that “the
purpose is to give effect to the agreement which has been made.
That effect, however, is always conditioned by the requirement
of good faith action which is made an inherent part of all
contracts within this Act.” Id.

The Uniform Commercial Code was enacted in Wisconsin on July 1,
1965 by Wisconsin Laws 1963, Ch. 158. See SECTION 1-208: "GOOD FAITH"
AND THE NEED FOR A UNIFORM STANDARD, 73 Marq. L. Rev. 639, 674 (1990).
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In this case, the parties executed eight leases over a
period of twenty years, each including or referencing the same
option provision for an additional two year lease. The land is
vacant crop land, for which a reasonable and/or market price is
readily ascertainable. The contracts necessarily included as a
fundamental basis in their negotiation and a foundation for the
consideration paid, Dumke’s right to farm the land for an
addtional two years following expiration of the lease. For
Steffens to now claim that the option is void, because it is to
his financial advantage, is disingenuous and in bad faith. As
Judge Barbara Crabb from the Western District of Wisconsin
noted in Northern Crossarm Co. Inv. V. Chemical Specialties.
Inc., 318 F. Supp. 2d 752, 763 (W. D. Wis. 2004), under
Wisconsin law, the duty of good faith is an implied condition
of every contract, and to import into a contract those terms the
parties would have inserted had they known what the future
held. Id. at 764. This duty of good faith is to prevent parties
from taking advantage of the relationship in a manner not
contemplated at the time the contract was drafted.
15

CONCLUSION
The trial court correctly ruled that Dumke exercised a
valid option to extend the previous lease. Where the parties
had contemplated an option to extend this lease, especially here
where this had been contemplated for many years, failing to
include a specific lease rate is not fatal to the option and
instead,

a

reasonable

commercial

rate

is

presumed.

Accordingly, this court should affirm the trial court’s ruling.
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